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Abstract: The paper brings forward a critical analysis aiming to address the 
ramifications of overturning the judgment of Roe v Wade in the pronouncement 
of Dobbs v Jackson Women’s Health Organization by the United States Supreme 
Court. The everlasting debate of pro-life v. pro-choice is highly unlikely to 
be resolved anytime soon. The domestic legal frameworks on abortion are 
underdeveloped in most countries, and the discrepancies among different legal 
frameworks make the recognition of right to abortion significantly challenging. 
Without a binding international legal instrument, the implementation of safe 
and legalized abortion is never guaranteed. While multiple countries took a 
progressive approach inspired by Roe, the recent overturning of such in 2022 
creates the burning question of its ramifications in the US and beyond. Based 
mostly on doctrinal research and a ‘survey numerical summary’ conducted 
amongst 33 respondents studying or completing the course of ‘Law and Ethics 
in Life Sciences,’ this paper sets out to explore one fundamental question: Do we 
need a universal standard to ensure women’s right to abortion in the post-Roe 
era? Besides delving into a critical analysis of Dobbs, the paper analyses pro-life 
and pro-choice advocacy strategies, different domestic and regional frameworks, 
and relevant human rights implications. 
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I. Introduction 

Abortion has always been a deeply contested partisan politics issue, rather 
than a human rights one. This is probably one of the key reasons why this issue, 
although conceptually ancient, does not have sufficient recognition under the 
domestic and legal frameworks worldwide. Texts from the ancient Hebrew times 
and the Greek times cited abortion1 ; the concept has been embedded in our 
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history for a long time too. Whereas the method of abortion has significantly 
developed over time to reduce the health risk of the mother,2 the ethical notion 
of the majority of common people still remains the same as before. All religions, 
including Islam,3 Christianity,4 Hinduism,5 Buddhism6 , and Judaism,7 have taken 
a stance against abortion; the ethical perception remains the same for the majority 
of the people. 

Despite being an ancient concept, there is no universal definition of abortion 
applicable to all jurisdictions. Abortion is a medical procedure performed to 
end a pregnancy.8 Depending on the stage of pregnancy, the procedure usually 
involves multiple steps. Miscarriage-inducing medications, such as mifepristone 
and misoprostol, may be used in early-stage abortions.9 Abortions performed at a 
later stage may necessitate a surgical procedure, such as aspiration or dilation and 
evacuation (D&E), in which the embryo is extracted from the uterus.10 A qualified 
healthcare professional typically administers the procedure in a clinical setting 
and may involve local anesthesia or sedation. It is essential to note that abortion 
procedures and regulations may vary by country, region, and legal restrictions.11 

 
 
 
 
 
 
 

 
(2013) 7(1) Health Science Journal 116. 

2 Taneja Ashima, Agrawal Vinita, and Rajaram Shalini, ‘Early medical abortion: A new regimen 
up to 49 days’ gestation’ (2005) 45(2) Australian and New Zealand Journal of Obstetrics and 
Gynaecology 137. 
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Forum 85. 
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Buddhism’ (2010) 8(1) Romanian Journal of Bioethics 124. 

6  ibid. 
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Figure 112 

With the growing practice of liberalism, abortion started to be permissible on 
certain grounds in different jurisdictions. The emergence of the pro-life vs. pro- 
choice debate ensured continued discussion over the moral, legal, medical, and 
religious aspects of induced abortion.13 With both sides having strong arguments 
in favour of their advocacy strategies, this longstanding debate is unlikely to be 
resolved soon, given its multilayered complexity. 

Regardless, the legal framework of abortion started developing across the 
globe,14 although the current frameworks are clearly underdeveloped in most 
countries. There are various factors contributing to the enacting and development 
of abortion law in a country: prevalent political ideology, common religious 
faith and practice, socio-economic factors, cultural realities etc. For this reason, 
domestic abortion laws are often distinct from one another. 

Just like many other disciplines of law, US precedents have played a 
significant role in influencing the laws on abortion in different countries. The 

 

12 Mark Hill, ‘Human Development Timeline’ (UNSW Embryology, 2023) <https://embryology. 
med.unsw.edu.au/embryology/index.php/Timeline_human_development> accessed 15 April 
2023. 

13 Thomas Groome, ‘To Win Again, Democrats Must Stop Being the Abortion Party’ (The New 
York Times, 2017) <https://www.nytimes.com/2017/03/27/opinion/to-win-again-democrats- 
must-stop-being-the-abortion-party.html>acessed 22 February 2023. 

14 Center for Reproductive Rights, ‘The World’s Abortion Laws: The Definitive Record of the 
Legal Status of Abortion in Countries Across the Globe’ (2023) <https://reproductiverights.org/ 
maps/worlds-abortion-laws/>acessed 15 April 2023. 



 

 
 

landmark judgment of Roe v Wade15 (hereinafter referred to as ‘Roe’) introduced 
a new dimension of pro-abortion reproductive rights in Texas, US. Beyond the 
boundaries of Texas and also beyond the US, Roe v. Wade has been frequently 
referred to create a pro-choice legal framework and recognize the reproductive 
rights of women. However, the landmark decision was overturned in 2022, 
creating controversy domestically and worldwide. 

The pronouncement of the Dobbs v Jackson Women’s Health Org16 (hereinafter 
referred to as ‘Dobbs’) sparked waves of controversy around the world as it struck 
down women’s fundamental right to abortion declared in the US. Along with Roe, 
Dobbs also struck down the judgment of Planned Parenthood of Southeastern 
Pennsylvania v Casey17 (hereinafter referred to as Casey), which was pronounced 
20 years later after deciding Roe. Casey clarified and refined the principles of Roe 
and balanced them by introducing certain limitations.18 

This paper examines the global impact of overturning Roe, assessing 
its effects on safe abortions, women’s health, autonomy, and legal and ethical 
aspects. The survey was conducted to observe the perception of the respondents 
on the issue of abortion. The respondents viewed the subject differently. However, 
a fairly more liberal approach was observed from the survey numerical summary. 
The survey, therefore, tested the authors’ understanding and analysis of the subject 
in a reflective and more practical means. The numerical summary seemed to be 
the most appropriate means of utilising the data collected from/by employing 
the Google forms. Furthermore, the survey being conducted amongst the biolaw 
students, contributed to the formation of new knowledge and offered various 
practical insights. 

 
II. Pro-Life vs. Pro-Choice Debate: Impact Analysis 

 
A. Origin and Overview of the Debate 

The pro-life vs. pro-choice debate, addressing the ethical, moral, and legal 
facets of abortion, originates from historical, religious, and philosophical shifts. 
Pro-life advocates, deeming the unborn as entitled to human rights, assert the 
fetus’s fundamental right to life.19 Justice Alito in Dobbs supports this stance20 , 

 
15 Roe v Wade 410 US 113 (1973). 
16 Dobbs v Jackson Women’s Health Org 597 US 3 No 19-1392, 2 (2022). 
17 Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 846 (1992). 
18 ibid 871-873, 877. 
19 John Keowin, ‘International Human-Rights Law and the Unborn Child’ (National Review, 

2010). 
20 Dobbs (n 20). 



 

 

 
and it is often deemed to be backed by religious and moral,21 along with scientific 
considerations22 regarding fetal development.23 Pro-life proponents aim to restrict 
abortion, endorsing adoption. 

The traditional pro-life versus pro-choice debate is commonly critiqued for its 
binary framework, often overly simplifying complex ethical, socio-economic, and 
gender dimensions inherent in abortion governance.24 A more analytical approach 
suggests moving beyond the moral absolutism often associated with this debate to 
adopt a functionalist perspective, emphasizing real-world impacts and outcomes of 
abortion laws. Functionalism, advocated by scholars like Rebouché and Tushnet, 
directs attention to the practical accessibility and implications of legal norms 
rather than their mere doctrinal or symbolic presence.25 Consequently, assessing 
abortion policies through a functionalist lens necessitates rigorous empirical 
analyses of accessibility, health outcomes, and equity across diverse populations, 
effectively transcending the simplistic moral dichotomy and providing a nuanced 
framework suitable for addressing global reproductive rights post-Roe.26 

Conversely, the pro-choice movement champions personal autonomy,27 
emphasizing a woman’s right to decide on her body,28 including abortion. Pro- 
choice advocates argue that outlawing abortion infringes upon reproductive 
rights, bodily autonomy, and privacy,29 stressing the social, economic, and health 
repercussions of unintended pregnancies.30 They advocate for safe and legal 
abortion access as a vital element of reproductive healthcare.31 

The legal discourse on pro-life vs. pro-choice encompasses various legal 
 

21 Nancy S Jecker and Courtney S Campbell, Life’s Dominion: An Argument about Abortion, 
Euthanasia, and Individual Freedom, Ronald Dworkin. New York: Alfred A. Knopf, 1993. 273 
pp. (1994) 2(3) Cambridge Quarterly of Healthcare Ethics, 303-306. 

22 Paula Katinas, “Medical Experts Say Science Is Proving Pro-Lifers Right” (The Tablet, 2022). 
23 ibid. 
24 Rosalind Dixon, ‘Functionalism and Abortion Law Reform’ (2010) 35(2) Journal of Law and 

Society 176, 179. 
25 Rachel Rebouché, ‘Functionalist Approaches to Comparative Abortion Law’ (2016) 41 Yale 

Journal of International Law 60, 62. 
26 Mark Tushnet, ‘Comparative Constitutional Law: Functionalism, Expressivism, and Bricolage’ 

(1999) 8 International Journal of Constitutional Law 122, 125. 
27 Casey (n 21). 
28 ibid. 
29 ibid. 
30 Rebecca J Cook, Joanna N Erdman, and Bernard M Dickens, Abortion Law in Transnational 

Perspective: Cases and Controversies (University of Pennsylvania Press2014), 360. 
31 ibid, 179, 191. 



 

 
 

aspects, including the constitutional right to privacy,32 balancing competing 
rights,33 state regulation limits,34 and defining when human life and rights begin.35 
Landmark cases like Roe and Casey set pivotal legal precedents shaping ongoing 
discussions. 

In conclusion, the pro-life vs. pro-choice debate’s complex origin involves 
historical, religious, philosophical, and ethical perspectives. Extensive legal 
literature, including numerous principles, doctrines, and precedents, continues to 
influence discussions on the ethical and legal dimensions of abortion. 

 
1. Pro-Life: Ethical Analysis 

Bioethics, a branch of applied ethics, delves into a vast array of philosophical, 
social, and legal issues within medicine and the life sciences.36 One of its most 
contentious facets is abortion, an enduring ethical dilemma laden with significant 
legal implications.37 This paper explores the pro-life perspective through the lens 
of legal bioethics, scrutinizing existing laws and ethical considerations while 
addressing gaps and loopholes. 

Pro-life advocates safeguarding human life from conception to conception 
to natural death and oppose abortion as a morally and legally acceptable act.38 
However, the legal landscape surrounding abortion is intricate, with diverse 
interpretations across jurisdictions regarding when human life begins and the 
rights accorded to embryonic fetuses.39 Legal frameworks, while existing, exhibit 

 
32 Roe (n 19); R v Morgentaler (1988) 1 SCR 30; Casey (n 21); A B and C v (2010) IESC 45, 

Attorney General (UK) v X (2004) 1 IR 82; Dobbs (n 20), 9. 
33 Roe (n 19); Paton v Trustees of British Pregnancy Advisory Service Trust [1979] QB 276; Casey 

(n 21); Morgentaler (n 33); Vo v France [2004] ECHR 542; Attorney General (n 33); Ireland (n 
33); Dobbs (n 20). 

34 Paton v Trustees of British Pregnancy Advisory Service Trust [1979] QB 276; Dobbs (n 20). 
35 ibid; Vo (n 34); Dobbs (n 20). 
36 Ruth Felicity Chadwick, ‘Bioethics’, Britanicca Encyclopedia (2023) <https://www.britannica. 

com/topic/bioethics> accessed 22 March 2023; Josephine Johnston and Elizabeth Dietz, 
‘Bioetics: Key Concepts and Research’ (Daily JSTOR, 2019) <https://daily.jstor.org/bioethics- 
key-concepts-research/> accessed 22 March 2023; David B Resnik, ‘What is Ethics in Research 
and Why is it Important?’ (National Institute of Environment Health Sciences, 2020) <https:// 
www.niehs.nih.gov/research/resources/bioethics/whatis/index.cfm> accessed 23 March 2023. 

37 Christina M Robinson, ‘The Ethical Dilemma of Abortion’ (2021) 3(1) Journal of Student 
Research at Indiana University East, 10-19 <https://scholarworks.iu.edu/journals/index.php/ 
jsriue/article/view/31847> accessed 22 March 2023. 

38 Dobbs (n 20); BioExplorer, ‘Top 15 Bioethical Issues in Biological Advancements’ (2023) 
<https://www.bioexplorer.net/bioethical-issues.html/> Accessed 24 March 2023. 

39 HG Koch, ‘When does human life begin? Legal considerations’ (National Library of Medicine, 
1993) <https://pubmed.ncbi.nlm.nih.gov/8303918/> accessed 23 March 2023. 



 

 

 
deficiencies and loopholes, notably in two critical areas concerning outlawing 
abortion, partly or wholly,40 others recognizing it as a right as a matter of 
reproductive freedom.41 

Firstly, the absence of a universally accepted standard for when human life 
begins introduces interpretative challenges, fostering conflicting standards and 
legal ambiguity.42 This lack of clarity complicates ethical analyses, hindering the 
determination of embryonic fetuses’ legal status and rights. 

Secondly, inconsistencies in abortion-related legal standards contribute to 
ethical dilemmas. Jurisdictions may differ in restrictions on gestational age,43 
creating difficulties in balancing the rights of the unborn fetus with those of the 
expectant woman. This disparity raises questions about the fairness and equity of 
such laws. 

Loopholes in pro-life laws are evident in some jurisdictions, criminalizing 
certain abortions but allowing exceptions for rape, incest, and fetal abnormalities.44 
Ethical analyses surrounding the pro-life stance involve complex considerations, 
emphasizing the absolute moral principles of deontological ethics. Pro-life 
proponents prioritize the inherent value of human life,45 often disregarding the 
impact on the mother’s life. Pro-life advocates may rely on ethical theories to 
support their position, such as deontological ethics,46 grounded on absolute moral 
principles and rules47, and prioritize human life’s inherent value and dignity.48 
Additionally, they may consider the potential psychological and emotional impacts 
of abortion and the long-term social consequences of devaluing human life.49 

 
40 World Population Review, ‘Countries Where Abortion is Illegal 2023’ (2023) <Countries Where 

Abortion Is Illegal 2023 (worldpopulationreview.com)> accessed 23 March 2023. 
41 ibid. 
42 Jeanne Marecek, ‘Abortion in legal, social, and healthcare contexts’ (2017) 27(1) Sage Journal 

of Feminism and Psychology <https://doi.org/10.1177/0959353516689521> accessed 23 March 
2023; Ruth Felicity Chadwick, ‘Bioethics’, Britanicca Encyclopedia (2023) <https://www. 
britannica.com/topic/bioethics> accessed 22 March 2023. 

43 World Population Review, ‘Countries Where Abortion is Illegal 2023’ (2023) <Countries Where 
Abortion Is Illegal 2023 (worldpopulationreview.com)> accessed 23 March 2023. 

44 ibid. 
45 Irene Van Staveren, ‘Beyond Utilitarianism and Deontology: Ethics in Economics’ (2007) 19(1) 

Review of Political Economy 21, 23. 
46 Irene Van Staveren, ‘Beyond Utilitarianism and Deontology: Ethics in Economics’ (2007) 19(1) 

Review of Political Economy21, 23. 
47 ibid. 
48 ibid. 
49 Brenda Major, ‘Report of the APA Task Force on Mental Health and Abortion’ (American 

Psychological Association, 2008) <http://www.apa.org/pi/wpo/mental-health-abortion-report. 



 

 
 

Existentialism, however, contradicts the pro-life virtue. According to Jean- 
Paul Sartre, human existence begins with self-consciousness and decision- 
making, implying embryos attain ‘human’ status only when actively making 
choices.50 So, if the embryos existed in life forms, they would not attain the status 
of ‘human’ until the process of making ‘himself’ begins, according to the school 
of existentialism.51 

On the contrary, supporters of reproductive freedom contend that having 
an abortion is a deeply private matter that must be safeguarded as a matter of 
individual autonomy and bodily integrity. 

 
2. Pro-Choice: Ethical Analysis 

Pro-choice activists advocate for the right of an individual to make 
autonomous decisions concerning reproductive health that include the option of 
having an abortion.52 However, this principle has been met with legal and ethical 
challenges, particularly concerning the scope and limitations of this privilege and 
its moral implications.53 One of the shortcomings of pro-choice arguments is the 
absence of consensus regarding the beginning of human life and personhood. 
Others argue that human life and rights commence at birth or at specific stages 
of fetal development.54 This disagreement has resulted in legal anomalies and 
inconsistencies in pro-choice arguments, especially regarding abortion regulation. 

Pro-choice arguments frequently rely on the notion of bodily autonomy, 
which asserts that individuals are entitled to make decisions regarding their own 
bodies without interference from the state or others.55 However, this argument 
has been refuted on the grounds that fetal rights and interests should also be 
considered, given that the fetus is dependent on the mother’s body for survival.56 

 

pdf> accessed 24 March 2023. 
50 Walter Kaufman, Existentialism from Dostoyevsky to Sartre (Vintage Books1960). 
51 Arif Jamil, ‘Moral Philosophies and Ideologies Relevant for Life Sciences Research and their 

Regulation’ (2017) vol 17 Dhaka University Law Journal 55, 57. 
52 Roe (n 19); Casey (n 21). 
53 Hesti Armiwulan, ‘Rights to Abortion, Pro-Choice vs. Pro-Life: Case of Indonesia and the USA’ 

(2022) 17(2) International Journal of Criminal Justice Science 128 <https://ijcjs.com/menu- 
script/index.php/ijcjs/article/download/523/381>acessed 26 March 2023. 

54 Jeanne Marecek, ‘Abortion in legal, social, and healthcare contexts’ (2017) 27(1) Sage Journal 
of Feminism and Psychology <https://doi.org/10.1177/0959353516689521> accessed 23 March 
2023; Ruth Felicity Chadwick, ‘Bioethics’, Britanicca Encyclopedia (2023) <https://www. 
britannica.com/topic/bioethics> accessed 22 March 2023. 

55 Roe (n 19); Casey (n 21). 
56 M B Kapp,‘Ethical and legal issues in research involving human subjects: do you want 

a piece of me?’ (2006) 59(4) Journal of Clinical Pathology 335 <https://doi.org/10.1136/ 
jcp.2005.030957>acessed 25 March 2023. 



 

 

 
This has led to legal debates over the balance between the rights and interests of 
the pregnant woman and the embryo and the implications for arguments in favour 
of abortion. 

There are two dimensions of the apparent legal debate. Firstly, the right to 
privacy should safeguard the confidentiality of a woman’s decision to have an 
abortion. This argument endorses that the right to privacy should safeguard the 
confidentiality of a woman’s decision to have an abortion. According to Roe, the 
right to abortion is ‘implicit in the concept of ordered liberty’57 and is broad enough 
to encompass a woman’s decision whether or not to terminate her pregnancy.58 

According to pro-life proponents, the state has a legitimate interest in 
regulating and restricting abortion practices. Regulating and restricting abortion 
practices may be a legitimate state interest based on compelling reasons, which is 
a requirement of the strict scrutiny test59 of the US jurisdiction,60 such as protecting 
the potential life of the fetus, preserving public health, or promoting moral or 
ethical values.61 

These arguments have led to legal loopholes and inconsistencies, especially 
concerning the regulation of abortion providers, facilities, and methods. 
Furthermore, ethical considerations play an important role in the pro-choice 
debate. Certain schools of moral philosophies and ethical principles such as 
utilitarianism,62 existentialism,63 and deontology64 may be interpreted to support65 
the right to choose an abortion,66 pro-choice arguments frequently emphasize the 
57 Roe (n 19). 
58 ibid. 
59 Ashcroft v American Civil Liberties Union 535 US 564 (2002); Wisconsin v Yoder 406 US 205 

(1972); Sherbert v Verner 374 US 398 (1963). 
60 Ronald Steiner, ‘Compelling State Interest’ (The First Amendment Encyclopedia, 2009) <https:// 

mtsu.edu/first-amendment/article/31/compelling-state-interest> accessed 25 March 2023. 
61 Paton v Trustees of British Pregnancy Advisory Service Trust [1979] QB 276; Casey (n 21); 

Morgentaler (n 33); Vo (n 34); Attorney General (n 33); Ireland (n 33); Dobbs (n 20). 
62 Premium Papers,‘Ethical Theories on Abortion’(2023) <https://premium-papers.com/abortion- 

four-ethical-theories/> accessed 25 March 2023. 
63 Philosophical Investigations, ‘Abortion and Ethical Theories: The Moral Status of the Foetus’ 

(2008) <https://peped.org/philosophicalinvestigations/abortion/>acessed 2 March 2023. 
64 Andreas Matthias, ‘Is Abortion Ethical?’ (2022) <https://daily-philosophy.com/ethics-of- 

abortion/>acessed 25 March 2023. 
65 Philosophical Investigations, ‘Abortion and Ethical Theories: The Moral Status of the Foetus’ 

(2008) <https://peped.org/philosophicalinvestigations/abortion/>acessed 2 March 2023; 
Andreas Matthias, ‘Is Abortion Ethical?’ (2022) <https://daily-philosophy.com/ethics-of- 
abortion/>acessed 25 March 2023; Premium Papers,‘Ethical Theories on Abortion’(2023) 
<https://premium-papers.com/abortion-four-ethical-theories/> accessed 25 March 2023. 

66 Fredric G Reamer, ‘Ethical Practice in a Post-Roe World: A Guide for Social Workers’ (2023) 



 

 
 

significance of individual autonomy, physiological integrity, and reproductive 
freedom.67 Nonetheless, ethical analysis necessitates consideration of the potential 
consequences and implications of pro-choice arguments. Some contend, for 
instance, that pro-choice arguments devalue the sanctity of human life, promote a 
culture of convenience, and perpetuate social inequality.68 

Ultimately, framing abortion debates purely through ethical absolutes (pro- 
life vs pro-choice) overlooks the multidimensional realities of reproductive 
healthcare. Functionalist legal scholarship thus encourages evaluating abortion 
policies not merely based on their moral justifications but through measurable 
public health outcomes, social equity, and gender equality.69 This approach 
provides a robust analytical framework, ensuring legislative decisions effectively 
reflect lived realities rather than abstract moral positions70 and it will be further 
discussed in the paper. 

 
III. Ramifications of Overturning Roe v Wade 

 
A. A Brief Overview of Dobbs v Jackson Women’s Health Organisation (2022) 

The overturning of Roe v Wade,71 a landmark Supreme Court decision that 
established a constitutional right to abortion, has significant political, social, and 
legal consequences. The recent decision in Dobbs v Jackson Women’s Health 
Organisation,72 in which a vote of 6-3 overturned Roe v Wade (1973) and Planned 
Parenthood of Southeastern Pennsylvania v Casey (1992),73 has prompted 
widespread debate and discussion. This chapter examines this decision’s domestic 
and international ramifications and concerns regarding the right to privacy and 
data protection. It emphasizes the significance of comprehending the far-reaching 
ramifications of Roe v Wade’s overturning and its impact on various aspects of 
society. Dobbs v Jackson Women’s Health Organisation must be reviewed briefly 
in order to comprehend the current legal landscape surrounding abortion rights 
and constitutional protections. 

 
68(2) OUP Social Work Journal 150. 

67 Roe (n 19). 
68 Dobbs (n 20). 
69 Rachel Rebouché, ‘Functionalist Approaches to Comparative Abortion Law’ (2016) 41 Yale 

Journal of International Law 60, 64. 
70 Mark Tushnet, ‘Comparative Constitutional Law: Functionalism, Expressivism, and Bricolage’ 

(1999) 8 International Journal of Constitutional Law 122, 127. 
71 410 US 113 (1973). 
72 597 US 3 No 19-1392, 2 (2022). 
73 505 US 833 (1992). 



 

 

 
1. Background of Dobbs v Jackson Women’s Health Organisation 
Dobbs74 is a landmark case involving a challenge to a Mississippi law known as 
the ‘Gestational Age Act,’ which prohibits most abortions after 15 weeks of ges- 
tation. The case was filed in Federal District Court by Jackson Women’s Health 
Organisation, the only licensed abortion facility in Mississippi, and one of its phy- 
sicians. The United States Supreme Court ultimately considered the case and is- 
sued a ruling in June 2022, which resulted in overturning Roe v Wade (1973)75 and 
Planned Parenthood of Southeastern Pennsylvania v Casey (1992),76 which had 
established and upheld a constitutional right to procure an abortion. Dobbs deter- 
mined that the US Constitution never contained a right to abortion and returned 
the authority to regulate abortion to the States. The case has generated a great deal 
of attention and discussion regarding abortion rights in the United States.77 

 
2. Reasoning behind the decision of Dobbs v Jackson Women’s Health 

Organisation 
The court examined whether the right to abortion is ‘rooted in the history 

and tradition of the United States’78 and whether it is ‘implicit in the concept of 
ordered liberty,’79 which was upheld in Roe. 

To examine the first issue, the court determined that Roe misrepresented 
history and that abortion has never been supported by American history and 
tradition. Alito noted that until the latter half of the 20th century, when the Roe 
decision was handed down, abortion was illegal in the majority of states,80 and 
at the time of the adoption of the 14th Amendment in 1868, three-quarters of the 
States considered abortion a crime at all phases of pregnancy.81 Moreover, he 
continued that abortion in at least some stages of pregnancy was deemed a crime 
under Common Law, which American law followed until a wave of statutory 
restrictions expanded criminal liability for abortions in the 1800s.82 Furthermore, 
while punishments for abortion under Common Law may have varied, common- 
law authorities have never sanctioned abortion at any stage of pregnancy, much 

 

74 597 US 3 No 19-1392, 2 (2022). 
75 410 US 113 (1973). 
76 505 US 833 (1992). 
77 Elizabeth Chloe Romanis, ‘The end of (reproductive) liberty as we know it: A note on Dobbs 

V. Jackson Women’s Health 597 USC    (2022)’ (2023) 23(1) Medical Law International 71-87 
<https://doi.org/10.1177/09685332231154562> accessed 17 April 2024. 

78 Dobbs (n 20), 2,13. 
79 ibid. 
80 ibid 193. 
81 ibid 3, 27, 34. 
82 ibid. 



 

 
 

less considered it a privilege.83 According to Alito, ‘Roe ignored or misstated 
this history, and Casey declined to reconsider Roe’s flawed historical analysis,’84 
resulting in the inescapable conclusion that the right to abortion is not deeply 
rooted in the nation’s history and traditions.85 

For the second issue, Dobbs held that the right to abortion did not satisfy 
the second criterion to be an integral part of ordered liberty. It was determined 
that Roe erred in its conclusion86 that the concept of the right to personal liberty 
grounded in the 14th Amendment is wide enough to encompass a woman’s decision 
to terminate her pregnancy.87 Moreover, Alito held that judicial precedents 
behind Roe’s reasoning did not concern the destruction of potential or foetal 
life.88 Griswold89 recognized the right of married couples to use contraceptives, 
Eisenstadt90 established the same right for unmarried couples, Loving91 recognized 
a right to interracial marriage, and Meyer92 recognized the right of parents to 
control the education of their children. The same criticism applied to Casey’s use 
of precedents to support its conclusion that the right to abortion is implicit in the 
liberty of the due process clause, which is defined in part as the freedom to make 
‘choices central to personal dignity and autonomy’93 and as ‘the right to define 
one’s own concept of existence, meaning the universe, and the mystery of human 
life.’94 Alito vehemently disagreed with Casey on this issue, arguing that the right 
to autonomy is too general to be implicit in the concept of ordered liberty because 
it ‘could license fundamental rights to illicit drug use, prostitution, and the like.’95 

 
3. Ramifications of Overturning Roe v Wade 

It is essential to note that the right to abortion and its safe and legal access 
are complex and multifaceted issues and that the reversal of Roe would likely 
have far-reaching and evolving repercussions in the US and beyond. Dobbs is 

 
83 ibid 26. 
84 ibid 2, 24. 
85 ibid 33. 
86 ibid 128, 147. 
87 Roe (n 19) 153. 
88 Dobbs (n 20), 39. 
89 Griswold v Connecticut381 U S 479 (1965). 
90 Eisenstadt v Baird405 US 438 (1972). 
91 Loving v Virginia288 US 1 (1967). 
92 Meyer v Nebraska262 US 390 (1923). 
93 Casey (n 21), 851. 
94 ibid. 
95 Dobbs (n 20), 4, 40. 



 

 

 
inextricably linked with an authoritarian legacy, and it will painfully resonate 
worldwide as a reminder that rights will be threatened with the authoritarian rule 
on the rise.96 

To thoroughly comprehend the implications of this decision and its potential 
impact on reproductive rights and access to safe, legal abortion, continued 
monitoring and analysis of legal, social, and political developments in the United 
States and abroad would be required. 

 
3.1 Ramifications in the United States 

The overturning of the Roe decision has significant legal ramifications 
in the United States, where it has been a landmark decision safeguarding the 
constitutional right ensuring access to safe and legal abortion for nearly half a 
century. Several states have already passed or are contemplating more restrictive 
abortion laws in response to the reversal of this ruling, resulting in a potential 
patchwork of regulations across the country. 

Dobbs exhibited to Americans the reality of Poland, Ireland, and Chile that 
history does not inherently progress toward greater reproductive freedom.97 The 
decision of the Supreme Court to overturn Roe will be felt most strongly by the 
estimated 80 million Americans who, according to the Centre for Reproductive 
Rights, no longer have access to abortion services.98 However, it was extensively 
condemned by world leaders, the European Parliament, several United Nations 
agencies, and human rights specialists.99 

A major consequence is the increased likelihood that States will implement 
abortion prohibitions or severely restrict access to the procedure. In Wyoming, a 
State with a lengthy history of supporting anti-abortion legislation, the governor 
recently signed a ban on the majority of abortions.100 North Dakota has also passed 
a law prohibiting most abortions, with a few exceptions.101 These prohibitions 
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pose a direct challenge to the principles established by Roe and could lead to 
protracted legal battles and ambiguity regarding the legality of abortion in these 
states. 

The impact of medication abortion, which has become an increasingly 
prevalent method of abortion in recent years, is also significant. Utilizing 
medications to terminate a pregnancy, medication abortion is proven to be a safe 
and effective method. Nonetheless, a number of States, including Texas, have 
enacted legislation restricting or prohibiting the use of abortion medications.102 
Roe’s overturning could embolden States to further restrict or prohibit medication 
abortion, resulting in increased access barriers for those seeking this method.103 

The reversal of Roe also has significant implications for disparities in 
reproductive health, particularly among communities of colour.104 Black, 
indigenous, and ‘people of colour’ individuals already confront significant 
disparities in access to reproductive health care, including abortion services, 
according to studies.105 The overturning of Roe could exacerbate these disparities, 
further restricting marginalized communities access to safe and legal abortion. 

In addition, overturning Roe could have far-reaching consequences for 
reproductive health care beyond abortion. Roe has served as a cornerstone for 
the preservation of reproductive rights, and its reversal could impose additional 
challenges to other reproductive healthcare services, such as contraception and 
fertility treatments. It must be noted that Roe must be seen as a floor, not a ceiling. 
Destroying the floor opens every possibility to open doors toward far-reaching 
implications for individuals in the United States pursuing a variety of reproductive 
health care services. 

However, overturning Roe is not the end of the tunnel for reproductive rights 
in the USA, and the Women’s Health Protection Act (WHPA) bears positive 
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implications. The Women’s Health Protection Act (WHPA), a federal legislation, 
was filed in 2022 with the intention of codifying Roe v Wade, the famous ruling 
that protects a woman’s right to an abortion at the federal level.106 With no limits 
or bans on abortions that are medically unnecessary, the WHPA aims to establish 
new legal protection for the right to provide and receive abortion treatment.107 
It underlines that patients have the legal right to get abortion services without 
restrictions or constraints, such as specified testing or medical procedures,108 and 
that healthcare practitioners have the legal right to provide those services.109 The 
WHPA has been a source of discussion and controversy, with supporters praising 
its significance in ensuring reproductive equity and autonomy while critics voice 
worries about its effects on State laws and access to abortion.110 

Another significant consequence for abortion healthcare would be the 
restructured education for Ob-Gyns tailored to comply with State-specific 
abortion bans. Currently, 45% of 286 accredited ob-gyn programs in the United 
States is operating under reinstated or newly implemented abortion bans resulting 
in 2,000 residents/trainee doctors annually not receiving requisite training, giving 
rise to concerns about a permanent impact on American healthcare and increased 
maternal morbidity.111 A survey112 of 2,063 physicians (licensed and trainee) 
revealed that 82% prioritize pro-abortion States while 76% refuse to apply to 
anti-abortion ones. A study113 by the Association of American Medical Colleges 
on residency program applications post Dobbs found a nationwide 5% decrease in 
applications to ob-gyn programs compared to a 10% drop in anti-abortion States. 
The numbers are startling, as time goes on, more concrete evidence is likely to 
106 Center for Reproductive Rights, ‘Women’s Health Protection Act (WHPA)’ (2023) <https:// 

reproductiverights.org/the-womens-health-protection-act-federal-legislation-to-protect-the-  
right-to-access-abortion-care/>acessed 15 April 2023. 

107 ibid. 
108 ibid. 
109 Women’s Health Protection Act of 2022, s 41-32. 
110 Thomas Jipping, ‘Women’s Health Protection Act: Unconstitutional and More Radical Than Roe 

v. Wade’ (2022) <https://www.nationalreview.com/bench-memos/womens-health-protection- 
act-unconstitutional-and-more-radical-than-roe-v-wade/>acessed 15 April 2023. 

111 Maryn McKenna, ‘States With Abortion Bans Are Losing a Generation of Ob-Gyns’ (WIRED, 
28 June, 2023) available at <https://www.wired.com/story/states-with-abortion-bans-are-losing- 
a-generation-of-ob-gyns/?utm_source=pocket_saves> accessed 19 July 2023. 

112 Simone Bernstein et al, ‘Practice Location Preferences in Response to State Abortion Restrictions 
Among Physicians and Trainees on Social Media’ (2023) Journal of General Internal Medicine 
available at < https://link.springer.com/article/10.1007/s11606-023-08096-5#citeas> accessed 
19 July 2023. 

113 Kendal Orgera et al, ‘Training Location Preferences of U.S. Medical School Graduates Post 
Dobbs v. Jackson Women’s Health Organization Decision’ (AAMC, 13 April 2023) available at 
< https://www.aamc.org/advocacy-policy/aamc-research-and-action-institute/training-location- 
preferences> accessed 19 July 2023. 



 

 
 

come to light concerning the impact of Dobbs and post-Dobbs abortion laws on 
availability and accessibility of abortion healthcare. The situation, at present, 
exhibits a grim picture for ob-gyn healthcare seekers in anti-abortion states. 

 
3.2 Global Ramifications Beyond the United States 

The overturning of Roe could have significant effects on reproductive 
rights and access to safe abortions worldwide, even beyond the US. In numerous 
nations, abortion is already restricted or illegal, and Roe has frequently served as 
a global advocate for abortion rights. Roe’s reversal could embolden anti-abortion 
movements in other nations, leading to more restrictive laws and policies. The 
overturning of Roe has amplified pro-life movements all over Europe, resulting 
in aggressive anti-choice harassment activities. The European Council has 
acknowledged it and adopted a resolution to prevent such activities.114 

In countries such as Hungary, where abortion access is already severely 
restricted, the Government has introduced a ‘listen to foetal heartbeat’ rule 
requiring women to undergo an ultrasound and listen to the fetus’s heartbeat prior 
to obtaining an abortion.115 This demonstrates how restrictive laws in one country 
can influence the policies of other nations by setting a precedent. However, even 
though this legislative change came into effect after the pronouncement of Dobbs, 
there is no evidence to suggest that it is a direct effect of overturning Roe. 

In Africa, where access to safe and legal abortion is already restricted in 
many countries,116 the overturning of Roe could bolster anti-abortion movements 
and lead to more restrictive legislation. Kenya and Uganda, for instance, have 
recently witnessed an increase in anti-abortion activities, such as protests and 
lobbying for stricter abortion laws.117 The reversal of Roe could provide additional 
encouragement and justification for such initiatives in African nations, thereby 
limiting access to safe abortion. 

In addition, the overturning of Roe could have an effect on international 
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policies and funding.118 The United States has been a significant contributor to 
global health programmes, including reproductive health and family planning.119 
The reversal of Roe could result in changes to US foreign policy and funding 
decisions, which could have repercussions for reproductive health programmes 
and services worldwide.120 

 
3.3 Ramifications for Bangladesh 

Abortions in Bangladesh have historically been legal only when necessary 
to save the life of the pregnant mother.121 Any person inducing miscarriage or 
abetting to cause miscarriage without the consent of the mother is criminally liable. 
Besides, if a woman herself decides to conduct miscarriage of her own foetus, she 
is also criminally liable.122 Menstrual regulation (MR) has been a noteworthy 
workaround to the legal impediments of abortion in Bangladesh. It (MR) has 
officially been an interim part of the family planning programme of Bangladesh 
since 1979. Initially, MR was approved to be performed by a family welfare visitor 
(FMV) within 8 weeks, and by a doctor within 10 weeks of missed period. In 
2012, nurses were also approved to provide MR, and in 2021, MR by medication 
(MRM) was approved for up to 10 weeks of missed period.123MRM refers to the 
use of misoprostol (with or without mifepristone) to induce menstruation up to 
10-12 weeks post the last menstruation period for the purpose of regulating the 
menstrual cycle due to absence of menstruation for a short duration.124Even though 
MR and MRM can be performed up to 12 and 9 weeks respectively, resorting 
to clandestine, unsafe MR processes is still a common trend in Bangladesh.125 
The logistics of obtaining MR or post abortion care (PAC), barriers to MR 
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(prescription of medication by untrained providers), negative provider attitude, 
lack of standardization among providers concerning MR gestational age further 
complicates MR access & management in Bangladesh.126 As a result, there have 
been a considerable number of unsafe abortions and associated complications, 
which have raised the rates of maternal morbidity and mortality.127 

Implementation of SRHR has always been subject to religious extremism, 
where women have always been the prime victim.128 As a consequence of 
overturning Roe, anti-abortion extremists in Bangladesh may feel emboldened 
to seek even stricter abortion restrictions, which would restrict women’s access 
to safe and legal abortion services and create a bad precedent for the developing 
world. 

There also has been notable anti-abortion activities in Bangladesh after the 
pronouncement of the Dobbs judgment. After the draft opinion of Dobbs got 
leaked, Nabeeha Kazi Hotchins, President and CEO at PAI (Population Action 
International) has opined that groups opposed to the advancement of sexual and 
reproductive health and rights were ‘using this as additional fuel for why access 
to abortion and SRHR is not something Bangladesh should be moving forward 
with’.129 This observation was based on data provided by a local Bangladeshi 
organization that collaborates with PAI.130 

Furthermore, reversing Roe would affect Bangladesh’s legal approach to 
contesting the country’s current abortion legislation. Legal advocates and women’s 
rights activists have used legal channels to campaign for women’s reproductive 
rights and challenge the nation’s restrictive abortion laws.131 The legal defenses 
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put out by these campaigners and their efforts to challenge the abortion regulations 
in Bangladesh may be weakened by the overturning of Roe. Moreover, the future 
of the writ petition filed by Syeda Nasrin, which had the potential to open the 
doors of abortion rights in Bangladesh, also faces contra precedent.132 

Although historically Roe v Wade had limited direct doctrinal influence 
within Bangladesh’s judicial framework, it has symbolically represented a global 
benchmark for reproductive rights advocacy.133 Recently, Bangladeshi reproductive 
rights activists and legal scholars have increasingly relied on the principles 
articulated by Roe when advocating for reforms to Bangladesh’s restrictive laws.134 
In particular, ongoing domestic litigation challenging the restrictive abortion 
provisions of Bangladesh’s Penal Code has invoked human rights discourses 
paralleling arguments from Roe.135 Consequently, Roe’s overturning indirectly 
impacts Bangladeshi advocacy by weakening a key international precedent 
frequently cited as persuasive support. This transitional connection exemplifies 
how shifts in influential jurisdictions can shape the trajectory of reproductive 
rights activism domestically, underscoring the importance of establishing explicit 
universal standards grounded firmly in international human rights law.136 

Additionally, the availability of financing and support for reproductive health 
services in Bangladesh may be impacted by the overturning of Roe. When promoting 
reproductive health and rights around the world, international organizations and 
donors frequently utilize Roe as a benchmark.137 The consequences of overturning 
Roe may lead to reproductive health programs in Bangladesh getting less financial 
and technical support, which might further restrict access to safe abortion services 
and harm women’s reproductive health outcomes. 

In the current world, there exists the potential to increase the tendency to 
accept the norms of private international law. Recognition of the private rights of 
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foreign nationals (existing in his/her country of origin) and recognition of foreign 
judgments will become more frequent as humans approach a more technologically 
advanced and challenging society. An illegal action in the USA regarding a private 
right may impact accessing civil rights in another part of the world. Will the USA 
recognize all the civil rights of a national of another country (available in his/her 
country of origin) on its soil, even if it is illegal for its own citizens? Therefore, 
this interconnectivity of legal affairs (recognition of foreign law/judgment) leads 
to one question: Will the USA revise its approach to private international law? 
Bangladesh can have a liberal legal norm on reproductive rights of women, 
despite it diminishing in the USA, a global power. 

 
3.4 The Necessity of Universalizing Abortion 

Nepal’s legal framework surrounding abortion exhibits a strong case as to 
why a universal standard of the right to abortion is necessary. In 2002, Nepal 
amended its Penal Code allowing abortion contingent upon the woman’s consent 
up to 12 weeks’ gestation regardless of ground, and up to 18 weeks in case of rape 
or incest, or danger to the life of the pregnant woman, or in case fetal abnormality.138 
The Right to Safe Motherhood and Reproductive Health Rights Act (2018)139 
(SMRHR) mandates that every woman shall have the right to obtain abortion 
services up to 12 weeks of gestation, and up to 28 weeks in case of rape or incest, 
risk to the life or health of the pregnant woman, probability of fetal deformity 
or incompatibility with life, or in case of any incurable disease.140 The Right to 
Safe Motherhood and Reproductive Health Regulation (2020)141 outlines safe 
abortion service methods and the conditions for the service providers to facilitate 
them. In 2009, the Supreme Court of Nepal recognized the right to abortion as an 
“inseparable part of women’s human rights” & held the government accountable 
for establishing the required infrastructure and implementing the policies to 
ensure the affordability and accessibility of abortion.142 Pursuant to changes in the 
legal framework, safe abortion services are facilitated at the federal, provincial, 
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and local levels, including through outreach mechanisms.143 

The noteworthy positive legal advancements aside, the progression is still 
far from complete. At present, the Penal Code and the SMRHR embody different, 
if not contrasting legal standards concerning abortion in Nepal.144 The SMRHR 
permits abortion up to 28 weeks, whereas the Penal Code allows only 18 weeks. 
The SMRHR defers to the Penal Code for abortions beyond what is permitted 
under it and the Penal Code, meaning that abortions beyond 28 weeks gestation 
are still criminalized in Nepal. Furthermore, miscarriage is still regarded as 
abortion under the SMRHR meaning a woman could be criminally liable for a 
miscarriage under the ambit of the standard set by SMRHR.145 This is on top of 
already existing barriers such as geography, infrastructure issues, accessibility 
issues, social stigma, and lack of awareness concerning abortion rights continue 
to hinder access to safe abortion services in Nepal.146 A universalized standard of 
the right to abortion can potentially dissipate contradictory legislation or policy 
positions on abortion. 

No UN human rights convention or regional human rights treaty, with 
the exception of the Maputo Protocol, contains an explicit right to abortion.147 
However, most African states have yet to implement the Maputo Protocol in 
their domestic courts, and any relevant ruling in the African Court of Human and 
People’s Rights (ACHPR) is absent.148 The discussions concerning international 
law149 have revealed a lack of uniformity in international law regarding abortion, 
which is most likely due to the fragmentation of numerous treaties, which are 
subject to differing interpretations and are not always ratified by all States. 

 
143 Alok Atreya et al., “Striving toward safe abortion services in Nepal: A review of barriers and 

facilitators” (2024) Health Science Reports. 
144 Mahesh Puri, Anand Tamang, and Susheela Singh, “Addressing Gaps in Safe Abortion Services 

in Nepal” (2022) Guttmacher Institute. 
145 Center for Reproductive Rights (CRR) and Forum for Women, Law and Development (FWLD), 

Decriminalization of abortion in Nepal: Imperative to uphold women’s rights (Factsheet 2021) 
available at < https://reproductiverights.org/wp-content/uploads/2021/06/Decriminalization-of- 
Abortion-in-Nepal_02June021_-Final-Version-1.pdf> accessed March 13 2025. 

146 Claire Rogers et al., “Medical abortion in Nepal: a qualitative study on women’s experiences 
at safe abortion services and pharmacies” (2019) Reproductive Health 16:105; Alok Atreya 
et al., “Striving toward safe abortion services in Nepal: A review of barriers and facilitators” 
(2024) Health Science Reports; Bibek Kumar Lal et al., “Policy change to improve access to 
safe abortion care in federal Nepal” (2024) International Journal of Gynecology Obstetrics 
164(Suppl. 1) 61-66. 

147 Elin Malmsköld, ‗The status of abortion in public international law and its effect on domestic 
legislation‘ (LLM Dissertation in Public International Law and Human Rights, Uppsala 
University, 2018). 

148 ibid, 18. 
149 ibid. 



 

 
 

Moreover, not universally recognizing abortion rights may also have negative 
consequences for women and severe repercussions for the entire community on 
multiple levels, especially after overturning Roe.150 One of the consequences 
is that women’s reproductive autonomy in terms of terminating pregnancies 
will not be protected directly by a universal human rights standard. Moreover, 
this gives sovereign states may decide to prohibit or even criminalize abortion 
through national law. Another dire consequence is that restrictive abortion laws 
are interlinked with higher numbers of unsafe abortions, maternal morbidity, and 
mortality.151 In a world without Roe, abortion must be recognized as a fundamental 
human right that would allow and protect women’s reproductive health rights and 
autonomy over their bodies and lives. This would be a step in ensuring that the 
right to therapeutic abortion is universally and uniformly protected in all nations. 

In addition, universal recognition of abortion rights is also necessary as it is 
also intended for that of the partner, the children, and thus the entire community 
apart from women (as scientifically proven).152 A dialogue between the scientific 
community and international law and order is an essential instrument for 
harmonizing the right to therapeutic abortion and protecting it from political, 
cultural, and religious influences.153 A combined effort by the international 
scientific community and organizations is required to institute scientific protocols 
and justify the ban on ‘abortion access restrictions’. The presence of international 
scientific protocols would not only allow for more uniform guidance of legal 
bodies in the event of appeals but would also legitimize more stringent measures 
against noncompliant States.154 Similar to what is done with economic sanctions 
against nations that do not respect international law in the military sphere.155 

We advocate for interventions and sanctions against nations that do 
not respect human rights pertaining to abortion.156 It is not feasible for the 
international community to employ double standards when it comes to the 
universal, indivisible, interdependent, and interconnected nature of human rights. 
Formation of an international treaty may sound like an ideal situation, but it is 
currently very challenging as it is subject to ratification and adaptation by the 
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States and political, cultural, and religious divides adds to the current polarization 
trend of the world. However, universally recognizing abortion as a fundamental 
right would be a step towards the right direction. 

 
IV. Universal Application of Reproductive Rights: Lessons Learnt from 

WHO Abortion Care Guidelines 
The debate around abortion transcends the dichotomy of privacy versus 

autonomy, as it is deeply embedded within broader issues of gender equality. 
Feminist legal theorists like Reva B. Siegel and Catharine MacKinnon argue that 
reproductive rights are central to women’s substantive equality and bodily integrity, 
positioning abortion as a necessary condition to overcome systemic gender 
discrimination.157 International human rights instruments such as CEDAW further 
strengthen this view, urging states to explicitly integrate reproductive rights as 
an essential component of gender equality and anti-discrimination obligations.158 
This approach suggests that international law and domestic jurisdictions must 
align their legislative and policy frameworks to recognize reproductive autonomy 
as integral to gender equality. 

 
A. Functionalism as an alternate methodology 

A common pattern of comparative law emerged from the juxtaposition of 
laws and principles that may help to identify ‘the evolving standards of decency 
to mark the progress of a maturing society’.159 This method is not free from 
controversies as it has been rejected for being irrelevant and weak. According to 
Justice Antonine Scalia, “the American conception of decency is dispositive,160 
and using foreign law in the interpretative discourse of the court is irrelevant 
as it demands the determination of whether a practice was accepted among our 
(American) people.”161 Moreover, in the ‘cultural’ argument of ‘Reflections on 
the Originalists’ Objections’,162 importing foreign legal principles in national 
jurisprudence is not appropriate if it’s divorced from the cultural context of 
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their origin, as judges are assumed not to have any ideas regarding ‘surrounding 
jurisprudence’.163 In the context of comparative abortion law and implementation, 
Rachel Rebouché identified the aforementioned common method as weak and 
ineffective.164 

The common comparative methodology may be identified as a symbolic 
citation to determine whether comparative law is cited for aligning a country’s 
law with Roe of the United States165 in its affirmation of women’s rights166 or with 
Germany’s 39 BVerfGE167 or in its affirmation of the protection of unborn life,168 or 
to suggest a compromise between the two, these comparisons provide a consistent 
and easily identifiable framework for adjudicating on abortion law reform. Scalia 
identified this as an ‘ideological’ comparison where foreign laws are invoked 
when the law conforms with the thinking of the judges and declines it when it 
goes against the ideology of the comparer.169 Moreover, Chief Justice Roberts 
noted during his confirmation hearing that ‘Foreign law, you can find anything 
you want170 and that ‘looking at foreign law for support is like looking out over 
a crowd and picking out your friends.’171 Abortion law reform is evaluated and 
legitimized based on a highly stylized, abstract set of rights delineated by what the 
US172 and German173 decisions have come to represent.174 

The purpose of this chapter is to present an alternative comparative 
methodology that prioritizes an evaluation of abortion laws in their functional 
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capacity, i.e., a methodology that investigates how law functions in practice to 
facilitate or impede women’s access to safe abortion. 

1. Definition of Functionalism 

Mark Tushnet has identified three modes of comparison to address the erroneous 
comparative methodologies that compare law without paying due consideration 
to the cultural context of the law of origin.175 They are ‘Functionalism’,176 ‘Ex- 
pressivism’177 and ‘Bricolage’.178 This chapter of the article aims to establish a 
dichotomy between laws relevant to abortion and abortion practice through an 
alternative comparative method, ‘functionalism’, and utilize it to bridge the gap 
between abortion laws and practice by implementing public health law research 
methodologies. 

Functionalism serves to identify different provisions that serve a similar function 
in different jurisdictions.179 It might help evaluate whether the constitutional sys- 
tem of a country can improve a certain function by using a legal rule developed 
in another jurisdiction to perform a specific function.180 Rosalind Dixon expanded 
the meaning of this method of comparison by terming it as ‘empirical’ in nature.181 

A functionalist method begins by identifying the objective of a rule and then pro- 
vides a criterion for evaluating the rule’s merits or how well rules serve their pur- 
poses.182 Rebouché terms it as an appreciation of how background rules function 
is consistent with a larger trend in comparative law that embraces legal realism 
and demonstrates an appreciation for ethnographic research.183 

 
1.1 Core Concept of Functionalism 

According to Rebouché, what abortion law reform accomplishes in 
practice, be it access, prohibition, or compromise, is neither compared nor 
otherwise evaluated, and constitutional litigation does not serve this function.184 
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The case law establishes an abstract relationship between legislative form and 
constitutional rights, such as restrictions or grounds for abortion to protect unborn 
life and protecting liberties to respect the rights of women.185 Means for access 
to abortion services or whether services are more available, more affordable, 
or more expedient to access is beyond the scope of this evaluation.186 Liberal 
laws may promise liberal access and restrictive laws that restrict access but 
empirical studies, frequently in the public health field, demonstrate this belief is 
unfounded.187 Neither legislative form nor constitutional norm entirely governs 
abortion practice, and formal legal norms are not essentially the rules of access.188 

 
1.2 Utility of functionalism 

As a methodology, functionalism comparison evaluates the functional 
efficacy of policies and practices by analyzing their outcomes in achieving their 
intended objectives.189 It focuses on the outcomes or consequences of policies as 
opposed to their declared goals or ideologies.190 The comparison of functionalism 
entails contrasting and evaluating various policies or practices based on their 
performance and impact and identifying best practices or lessons learned from 
successful examples.191 This pragmatic, empirical, and results-oriented approach 
can provide valuable insights for policymaking and governance in a variety of 
disciplines, including reproductive health. 

B. A Comparative Approach to Deal with Diverse State Policies: A Post- 
Roe World 

Comparative abortion legislation rarely considers culture and context.192 The 
constitutional rights and legislative procedures analyzed in US193 and German194 
case law reflect only a small portion of abortion laws and conventions. However, 

 
 

185 ibid. 
186 ibid. 
187 ibid. 
188 ibid. 
189 Rebecca, Abortion Law in Transnational Perspective (n 31), 98-117. 
190 ibid. 
191 ibid. 
192 AníbalFaúndes and Ellen Hardy, ‘Illegal Abortion: Consequences for Women’s Health and the 

Health Care System’ (1998) 58 International Journal of Gynecology and Obstetrics, 79–80. 
193 Roe (n 19). 
194 Bundesverfassungsgericht [Federal Constitutional Court] (1975) 39 BVerfGE 1 (Ger) translated 

in Robert E Jonas and John D Gorby, “West German Abortion Decision: A Contrast to Roe v. 
Wade,” John Marshall Journal of Practice and Procedure 9 (1976): 605–684. 



 

 

 
a critical comparativist may study foreign legal reforms to learn how they work.195 
They can even study questions such as “[h]ow do women seek abortion inside and 
beyond the law?”196 or “[w]hat laws allow or restrict abortion in a country?”197 
Comparing constitutional rights and abortion statutes is crucial, but focusing on 
these may overlook other legal norms affecting abortion access.198 

The usual comparative method used by the Courts is not necessarily 
concerned with the practice of abortion under the laws they cite.199 Interestingly, 
the suggestion that the United States200 and Germany201 are at the opposite ends 
of a spectrum marked by liberalization202 and criminalization203 may be flipped.204 
Abortion services are less available in certain regions of the United States, where 
women have a constitutional right to abortion on any ground before viability, than 
they are in Germany, where abortion remains an unlawful, though not punishable, 
act.205 

In Germany, women can go to counseling centers that make them aware of 
their rights rather than fetal life. A report issued by a European counselling center, 
Pro Familia affirms allowing women to decide whether to continue their pregnancy 
or not, recognizing their fundamental human right of family planning.206 For the 
women struggling to decide, Pro Familia preaches their counselling based on the 
concepts of ‘individuality, equality of rights and personal autonomy.’207 Similar 
groups also maintain that is consistent with ‘science and the respect for the final 
decision and responsibility of the woman (openness of result).’208 However, before 
overturning Roe, the US required that deciding women must be made aware of 
information regarding possible negative physical or psychological consequences 
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due to abortion.209 

The cost and affordability of abortion also indicate the flipside situation 
between the US and Germany.210 Germany’s State Welfare program funds 80% 
of the abortions in the country, including counseling, which is unlawful but 
unprosecuted, but women in financial need are an exception.211 In contrast, around 
13% of the women in the US get access to state funding212 , and 60% of the 
women pay out of their own pockets.213 Moreover, the Hyde Amendment allows 
state-funded abortion only in case of threat to the pregnant woman’s life and in 
cases of incest or rape.214 

Several academics and researchers have used functionalism comparison 
to evaluate and compare reproductive health policies and practices in various 
contexts. For instance, Rebouché evaluated and compared reproductive health 
policies in the United States and the United Kingdom based on their adherence 
to human rights principles, effectiveness in achieving public health objectives, 
and promotion of gender equality.215 Rebouché argued that a comparison of 
functionalism could help identify best practices and lessons learned and influence 
the creation of more effective and rights-based reproductive health policies.216 

Others have utilized functionalism comparison to evaluate the impact of 
particular reproductive health policies or practices on women’s health outcomes, 
such as perinatal mortality, morbidity, and contraceptive use.217 Comparing the 
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impact of restrictive versus liberal abortion laws on women’s health outcomes, for 
instance, some studies have found that restrictive laws are associated with higher 
rates of unsafe abortion, maternal morbidity, and mortality, whereas liberal 
laws are associated with safer abortion practices and better health outcomes.218 
These studies have demonstrated the significance of adopting evidence-based 
and rights-based reproductive health policies, such as those recommended by the 
WHO Abortion Care Guidelines 2022.219 

Several studies have compared the implementation of abortion policies in 
various states or countries and identified differences in the availability, accessibility, 
and quality of abortion services, such as waiting periods, mandatory counselling, 
and gestational limits.220 These studies have highlighted the significance of 
ensuring that reproductive health policies are effectively implemented and 
enforced to ensure access to safe and timely abortion care. 

In addition, functionalism comparison has been used to evaluate the impact 
of reproductive health policies on social justice and human rights, including the 
impact on marginalized and vulnerable populations, such as women of color, 
low-income women, and LGBTQ+ individuals.221 Some research indicates 
that restrictive reproductive health policies disproportionately impact these 
populations, resulting in health disparities and violations of their rights to health 
and equality.222 These findings highlight the significance of adopting inclusive and 
intersectional reproductive health policies that address all individuals’ specific 
needs and vulnerabilities. 

The literature on reproductive governance and functionalism also addresses 
the influence of ethics on abortion care policies. The importance of ethics in 
guiding policy decisions regarding reproductive health, including issues such 
as autonomy, informed consent, privacy, and the moral standing of the foetus, 
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cannot be overstated. Cook223 and Arora224 have investigated the application of 
functionalism in evaluating and comparing ethical frameworks and principles 
in the context of reproductive governance.225 These studies underscore the 
significance of incorporating ethical considerations into reproductive governance 
policies and how functionalism can be implemented in a framework to ensure and 
respect women’s rights and autonomy. 

Functionalism can provide a common framework for comparing and 
evaluating reproductive health policies and practices across the globe as a 
comprehensive and evidence-based resource for safe abortion care based on 
human rights principles and supported by international and national health 
organizations.226 For example, the World Health Organization (WHO) released 
new guidelines on abortion care on 9 March 2022 that aim to prevent over 25 
million yearly unsafe abortions worldwide.227 This guideline acknowledges the 
critical role of health workers in providing quality, non-judgmental care and 
emphasize the significance of their training, support, and protection in ensuring 
secure abortion services.228 

Nevertheless, it is essential to recognize that functionalism comparison, 
like all methods, has limitations. It may not encompass all of the complexities 
and nuances of reproductive health policies and practices, nor may it accurately 
reflect the diverse cultural, social, and political contexts in which reproductive 
governance operates. Furthermore, it may be influenced by subjective judgments 
and biases without considering the perspectives and experiences of the directly 
affected people. Therefore, it is essential to ensure that functionalism comparison 
is utilized transparent, inclusive, and participatory and that the voices and rights 
of individuals and communities are at the center of the evaluation and development 
of reproductive health policies and practices. 
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V. Survey Data Analysis Results: Survey Numerical Summary 

This chapter incorporates the survey numerical summary of the study 
conducted amongst the Dhaka University LL.M. students of the course ‘Law and 
Ethics in Life Sciences.’ The numerical survey was prepared and conducted using 
Google Sheets. The data collected through the survey is analyzed and interpreted 
through a quantitative approach. The sample size is relatively small but deserves 
attention as all the respondents have training in law and ethics in life sciences. 
Authors believe this simple study outcome may indicate how graduate students 
trained in biolaw consider the related issues to pursue policy direction. 

The numerical summary shows how the respondents think on certain issues 
relating to the right to abortion. Despite being a relatively low sample-sized study, 
the outcome deserves certain attention, considering the respondents are future 
legal professionals with sound legal understanding and specific knowledge of the 
subject matter. The respondents answered the questionnaire online by filling out a 
Google form from 14 July 2023 to 20 August 2023. 

A total of 9 (nine) questions were asked to the anonymous respondents. 
The total number of respondents was 33, 18 male and 15 female participants. 
All respondents were supposed to have acquired some knowledge of the subject 
(questionnaire). Respondents, being current, fresh graduates, and regular students 
of the Dhaka University LL.M. program have the age range between 20 to 30 
(assumed). 

Question 1 states that ‘Do you think Dobbs v Jackson Women’s Health Org 
597 US 3 No 19-1392 (2022) (the judgment that overturned constitutional right 
to abortion secured by Roe v Wade) will bring dire implications toward global 
reproductive rights governance?’ examined the impact globally on the other 
territories beyond the US jurisdictions.229 Largest number of the respondents 
(63.63%) underscored that the judgment that overturned the constitutional right 
to abortion secured by Roe v Wade will bring dire implications toward global 

 
229 In a unique scenario, our team faced an unusual issue with the Google Form. Following the 

addition of a new field called ‘Gender’, responses to one of the existing questions (No. 1) ceased 
to appear in the Google Form Response view. We sought guidance from Lead Software Engineer 
Rezaul Hasan, an expert in enterprise solutions, regarding this matter. Since Google Form is a 
free tool, seeking customer support for this unusual behavior was not an option. Nonetheless, 
Mr. Hasan pointed out several reasons to trust the authenticity of the form data. To begin, 
Google stores Google Form data separately, and responses cannot be edited from the Google 
Form Portal. Furthermore, Google Form data can be exported to spreadsheet or Excel formats. 
This export feature can be used multiple times, but it is optional and necessitates a link with an 
Excel file. Additionally, when exported form data is modified or updated in the linked Excel/ 
spreadsheet file, Google does not alter the original form data. This ensures the preservation 
of the original responses. Lastly, we have obtained and included the email addresses of each 
respondent. Reviewers have complete access to the survey table, enabling them to reach out to 
respondents for verification of response authenticity. 



 

 
 

reproductive rights governance, and hence, the other countries that have the 
application of private international laws need to carefully assess their citizen’s civil 
rights in the US territory and the implications of the change in their own territory. 
However, 12.12% of the respondents disagree with that anticipation. 18.18% of 
the respondents strongly agrees that Dobbs v Jackson Women’s Health Org 597 
US 3 No 19-1392 (2022) will bring dire implications toward global reproductive 
rights governance, therefore, other countries need to be concerned about the 
implications. On the contrary, none of the respondents strongly disagrees. 6.06% 
of the respondent opted for other opinion. 

The trends in the US legislation also commonly impact international 
jurisprudence, often even paving the way (for example, anti-abortion movements 
subsequent to the pronouncement of Dobbs in Italy, India, Kenya, Nigeria, and 
Ethiopia).230 

When asked ‘[t]he right to abortion is embedded in the concept of 
ordered liberty (upheld in Roe) and is broad enough to encompass a woman’s 
decision whether or not to terminate her pregnancy’ (question no. 2), 33.33% 
of the respondents expressed that they strongly agree and A good number of the 
respondents showing the association between the ‘concept of ordered liberty’ 
and the woman’s right to abortion (45.45% of the respondents agrees that the 
concept of ordered liberty accommodates women’s right to abortion). On the 
contrary, 18.18%% of the respondents disagrees and none of the respondent 
strongly disagrees with that idea. 3.03% respondent had other opinion. For 
further clarification, the concept of Ordered Liberty was first introduced in the US 
legal system through the 14th Amendment. According to Roe, individual liberty 
is a component of the fundamental right to privacy and it is broad enough to 
incorporate woman’s right to abortion. 

Roe, being overturned, does not leave much room for applying the concept 
of ordered liberty as a binding or persuasive precedent unless Dobbs is overturned 
in the near future. However, the question still remains very relevant for the 
legal interpretations to allow future development of the laws. 78.78% of the 
respondents acknowledged the broad scope of Roe, and interestingly enough, not 
one respondent strongly disagreed with Questions 1 and 2. It indicates that the 
concepts and rationale that prevailed in Roe are likely to be relevant to the legal 
framework of abortion in the upcoming years, according to the majority of the 
respondents. 

In question 3, the respondents were asked: ‘Do you think that the interrelated 
rights such as the right to life, health, privacy, freedom from discrimination, 
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and freedom from Torture or Cruel, Inhuman, or Degrading Treatment can be 
harmoniously interpreted to encompass “abortion as a fundamental right”?’. 
For further clarification, these rights have been enshrined in major international 
human rights instruments, and they may be interpreted as including abortion 
rights as interrelated factors, as explained in the WHO Abortion Care Guideline 
2022. 0.30% of the respondents opted for the choice ‘strongly agree; 48.48% of 
the respondents opted for the option ‘Agree’; 3.03% of the respondents selected 
the option ‘strongly disagree’ 18.18% of the respondents ‘disagree’; none of the 
respondents opted for ‘other opinion’. 

Furthermore, the respondents of the survey, being experienced law students 
mostly acknowledge the broad scope of various human rights, although 21.21%of 
the respondents does not view abortion being included in them. 

Question no. 4 asked:   ‘Do you think that it is high time that the right 
to abortion should be declared a “fundamental right” along with additional 
protocols to govern safe abortion?’. 27.27% of the respondent strongly supports 
(strongly agree) that the right to abortion should be declared a ‘fundamental right’ 
to govern safe abortion, and 39.39% of the respondents support (agree) this notion. 
On the contrary, 3.03% of the respondents strongly reject (strongly disagree) this 
idea, whereas 27.27% of the respondents disagree. 3.03% of the respondents had 
other opinions. 

Using a more direct approach than question 3, question 4 identifies the pro- 
life vs. pro-choice advocates. Recognizing abortion as a fundamental right is 
rather a bold step toward pro-choice. Bangladesh, being a conservative patriarchy, 
has always regarded abortion as a negative action, penalizing it with super narrow 
exceptions. With 66.66% of respondents agreeing to recognize abortion as a right, 
it indicates that the well-trained and a significant portion of younger generations 
are taking a more liberal approach towards abortion, willing to modify the age- 
old legal, social, and religious traditions. 

Question no. 5 explored the significance of bioethical aspects in ensuring 
sound and just legal principles. We asked: ‘Do you think that bioethics 
considerations (when life begins, the status of the unborn, moral philosophy 
theories, etc.) should be given importance while formulating rules pertaining to 
safe abortion?’. 45.45% of the respondents strongly agree, and 42.42% of the 
respondents agree. On the contrary, 3.03% of the respondents strongly disagree, 
and 6.06% of the respondents disagree. However, 3.03% of the respondents had 
other opinions. 

87.87% of respondents endorse incorporating bioethical aspects into legal 
rule formulation. Abortion laws, rooted in religious and social morality, transcend 
social, economic, religious, and cultural distinctions in most jurisdictions. 



 

 
 

Respondents, well-versed in life sciences laws and ethics, highlight how a deep 
understanding of bioethics can guide legislatures in creating a cohesive legal 
framework on abortion. This is supported by the relevance of responses to 
question no. 6. 

Question no.6 suggests coordination between the legislators and the scientific 
community to formulate rules pertaining to reproductive healthcare governance 
and safe abortion. Our question was: ‘To formulate such rules, do you think a 
collaboration between the legislators and the scientific community is necessary?’. 
66.66% of the respondents strongly agree, and 33.33% of the respondents agree. 
On the contrary, none of the respondents either strongly disagrees or disagrees. 
No respondents had other opinions as well. 

This is the only question where all respondents unanimously agree on 
developing a coordination between the legislators and the scientists. While the 
world regularly debates over the ethical concerns of abortion, the scientific aspects 
are neither sufficiently recognized nor discussed. 

Question no.7 discusses the significance of the latest abortion guidelines 
promulgated by WHO. We asked: ‘Do you think that the “WHO Safe Abortion 
Guidelines 2022” can bear a significant effect on worldwide reproductive rights 
governance?’. 18.18% of the respondents strongly agree on the significance of 
the WHO Safe Abortion Guidelines, and 75.75% agree. None of the respondents 
disagreed or strongly disagreed, while only 6.06% of the respondents held other 
opinions. 

In a country like Bangladesh where vast majority of our laws were enumerated 
in the colonial era, we rely on international framework and guidelines from time 
to time expecting more apt and effective remedies. The WHO Guideline, although 
not binding, is widely recognized across the globe. No express disagreement 
shows the mindset to welcome and rely on the health-related global frameworks; 
especially to the countries where knowledge, expertise and resources are scarce. 

Question no. 8 touches upon the necessity of Bangladeshi abortion laws 
being amended. We asked: ‘Do you think a revision of Bangladeshi laws relating 
to abortion and reproductive rights is necessary to accommodate the evolving 
needs of society?’. 51.51% of the respondents strongly agrees and 42.42% agrees 
that Bangladeshi abortion laws should be amended. On the other hand, none 
strongly disagree with this notion, but the remaining 6.06% disagrees. 

Bangladesh’s abortion laws, dating back to the colonial era, lack consideration 
of contemporary developments. A substantial 93.93% support revising these 
outdated laws, with only 6.06% opposed. Notably, no female respondents 
disagreed with Questions 7 and 8, signaling women’s keen interest in aligning 



 

 

 
the laws with international standards. The colonial laws echo patriarchal notions, 
highlighting the need for updated legal provisions to uphold women’s equal rights 
as per the Constitution of Bangladesh.231 

Question No. 9 suggests a correlation between socio-economic realities 
and abortion laws. Our question was: ‘Should socio-economic realities and 
availability of support systems be considered while tailoring abortion laws?’. 
18.18% strongly believe, and 75.75% believe that socio-economic considerations 
and availability of support systems must play a role in tailoring abortion laws. 
While no one denies the significance of such consideration, only 6.06% held other 
opinions. 

However, a vast majority of 93.93% of the respondents opined in favour of 
considering socio-economic factors while tailoring abortion laws, indicating that 
the socio-economic context is a crucial factor that cannot be overlooked. Just like 
Question no. 7 & 8, Question No. 9 was also answered affirmatively by all female 
respondents. 

 
VI. Conclusion 

The survey numerical summary found certain remarkable results worth 
paying attention. A good number (48.48%) of the respondents opted for the 
option ‘agree’ in response to the question no. 3 indicating that there could be 
an association between the ‘interrelated rights’ and ‘abortion rights’ and hence, 
the right to abortion can be interpreted to be the fundamental right for those 
in extreme urgency of accessing the service (when linked to their right to life, 
health, privacy, freedom from discrimination, and freedom from Torture or Cruel, 
Inhuman, or Degrading Treatment). However, when tested in a more direct way 
without reference to any interrelated rights, the respondents showed a different 
pattern. When asked if the right to abortion be declared a ‘fundamental right’ 
to govern safe abortion, 27.27% of the respondents strongly supported (strongly 
agree), and 39.39% of the respondents supported (agree) this notion, whereas 
27.27% of the respondents disagreed. It indicates that the majority (27.27% and 
39.39%) supports the idea of declaring the right to abortion as a fundamental 
right. Furthermore, A very high number (18.18% strongly agree and 75.75% 
agree) shows a correlation between the ‘socio-economic realities and availability 
of the resources’ with the ‘framing of the law.’ 

Abortion can be considered a taboo in Bangladesh in some social settings 
and be a stigma for an unmarried girl, having detrimental consequences for the 
woman’s social well-being post-abortion. The cultural progress in the psyche of 
the society is very minute with the change of time in Bangladesh. Furthermore, 
if a girl is raped and gives birth to a child outside a legitimate marriage, she is 
231 The Constitution of the People’s Republic of Bangladesh 1972, art 27. 



 

 
 

still stigmatized. Therefore, the availability of safe and legal abortion facilities 
may be essential in some cases (in Bangladesh) while securing an increased and 
higher level of privacy and protection of the identity (maintaining anonymity) of 
the woman. 

Some recommendations based on the discussion of the paper are as follows: 

Firstly, the recognition of the right to abortion as a fundamental human 
right is crucial, as Roe v Wade no longer leads and influences liberal reproductive 
governance among States. This necessitates that States implement a human rights- 
based approach to abortion, aligning their laws and policies with international 
human rights standards such as the ICCPR and CEDAW. States should also 
prioritize the inclusion of intersectional perspectives in their reproductive 
health policies and programs, considering the unique needs and experiences of 
marginalized groups such as women of color, LGBTQ+ individuals, and those 
with disabilities. 

Secondly, effective communication between the scientific community and 
international law is crucial for harmonizing the right to abortion and protecting 
it from social, political, and cultural biases. In shaping their abortion laws and 
policies, legal scholars and policymakers should actively engage with the most 
recent scientific evidence and medical guidelines, such as the WHO abortion care 
guideline 2022. This requires establishing channels for ongoing dialogue and 
collaboration between experts in reproductive health, public health, and law in 
order to ensure that laws and policies are evidence-based, routinely updated, and 
reflective of best practices in abortion care. 

Thirdly, States can be encouraged to adopt a ‘functionalist’ approach and 
use it to bridge the divide between abortion laws and practice by implementing 
‘public health law research’ methodologies. Instead of relying solely on the 
legality of abortion, Rebouché’s ‘functionalism’ emphasizes the importance of 
aligning abortion laws with the practical realities of women’s reproductive health 
care. States should conduct periodic evaluations of the availability, acceptability, 
accessibility, and quality of abortion care services, using data and evidence to 
inform policy decisions and ensure that laws and regulations are in accordance 
with the changing needs of women and their reproductive healthcare. 

Lastly, evidence-based guidelines for safe and comprehensive abortion 
care covering legal, regulatory, and clinical aspects, such as the 2022 WHO 
Safe Abortion Guidelines, may give States a reasonable opportunity to ensure 
equitable access to high-quality abortion care, standardizing and harmonizing 
global practices and safeguarding women’s reproductive rights. 

We strongly advocate that safe and legal abortion facilities may be essential 



 

 

 
in some cases under certain social and economic realities for certain individuals 
and be made available while securing the increased and higher level of privacy 
i.e., protecting the identity (maintaining anonymity) of the woman in appropriate 
cases. 

Even though the overturning of Roe did not directly negatively impact any 
abortion framework around the world, it still has every chance to undermine 
everything Roe v Wade created. Moreover, it can also be a tool to strengthen the 
voices against liberalizing reproductive rights worldwide. In this situation, the 
principles established by Roe v Wade must be preserved. 

In conclusion, the preservation of abortion and reproductive rights in a 
world without Roe v Wade requires proactive efforts from multiple stakeholders, 
including States, legal scholars, policymakers, and scientists. For the protection 
of abortion and reproductive rights among States, adopting a human rights-based 
approach, establishing effective communication between the scientific community 
and international law, utilizing functionalism to bridge the gap between laws and 
practice, and promoting evidence-based guidelines such as the WHO abortion 
care guideline 2022 can serve as guiding lights. These recommendations can aid 
in ensuring that women have access to safe, legal, and comprehensive abortion 
care and that their reproductive rights are respected, protected, and fulfilled in 
accordance with international human rights standards and public health principles 

Explicitly, this article advocates conceptualizing abortion predominantly as 
a matter of gender equality and bodily autonomy rather than merely privacy or 
liberty concerns.232 Drawing upon feminist legal scholarship, notably works by 
Reva Siegel and Catharine MacKinnon, it emphasizes that reproductive autonomy 
is fundamental to achieving substantive gender equality, thereby positioning 
abortion within a broader equality framework rather than restricting it solely to 
privacy or individual choice.233 

Moreover, regarding the applicability of international human rights law, 
the authors recommend that Bangladesh explicitly incorporate international 
human rights standards, particularly from ICCPR and CEDAW, into its 
domestic jurisprudence. Though international human rights instruments do not 
automatically override domestic law without explicit ratification, Bangladesh’s 
judiciary frequently references international human rights norms as persuasive 
authority in constitutional interpretation and public interest litigation. Thus, 

 

232 Rebecca J Cook, ‘International Human Rights and Women’s Reproductive Health’ (1993) 24(2) 
Studies in Family Planning 73, 76. 

233 Catharine A MacKinnon, ‘Privacy v Equality: Beyond Roe v Wade’ in MacKinnon (ed), Feminism 
Unmodified: Discourses on Life and Law (Harvard University Press 1987) 93; Reva B Siegel, 
‘Reasoning from the Body: A Historical Perspective on Abortion Regulation and Questions of 
Equal Protection’ (1992) 44 Stanford Law Review 261, 264. 



 

 
 

adopting international human rights standards explicitly into domestic law would 
clarify ambiguities surrounding reproductive health rights and empower judicial 
advocacy challenging restrictive laws through rights-based frameworks.234 
. 
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