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Complementarity Principle in Prosecution of International
Crimes: Assessing its Necessity and Efficacy
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1. Introduction

The effectiveness of international criminal law relies upon its implementation
mechanisms functioning both in national and international forums to vindicate
international criminal law violations.! Since there are two tiers prosecution systems it
becomes necessary to regulate the relationship between the systems. In this regard,
the principle of complementarity, considered one of the Rome Statute’s cornerstone
principles, appeared to govern the jurisdictional relationship between international
criminal court (ICC) and national criminal justice actors.? While regulating the
functioning of crimes adjudication systems, this principle has received both praise
and criticism over the years. Some argue that this principle signifies an ingenious
solution to a deadlock between sovereignty anxious states and the role of ICC while
others claim that it is an excessive concession to sovereignty that may endanger the
successful functioning of ICC.2 Taking these criticisms in mind, this paper examines
the principle of complementarity by scrutinizing its strength and limitations. It looks
at the positive aspects and challenges of complementarity principle from its historical
context and addresses its implication for the effectiveness of international criminal
law. The paper, in essence, argues that the complementarity principle holds its
relevance for the growth of international criminal law despite having certain
limitations.
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2. Historical Evolution of the Principle of Complementarity

The emergence of complementarity principle is not new. It coincides with the history
of adjudication of crimes under international law. Historically states are used to
prosecute crimes within the national jurisdiction even if crimes are of international
character.* By virtue of state sovereignty and territoriality principle states regard it as
an inherent right to exercise its jurisdiction over crimes committed in its territory.”
The historical development suggested that the suspect criminals of World War | were
tried under domestic jurisdiction.® It was also found that in rare cases states gave up
from exercising the inherent right of sovereignty and they preferred not to entertain
any international intervention unless required by special circumstances.’

However, with the change of time it became evident to prosecute grave crimes of
international nature at the international forums going beyond state sponsored national
jurisdiction. So the tension on the one hand based on utmost reliance of state
sovereignty in terms of prosecuting crimes at the domestic level and adjudication of
grave international crimes at the international forum on the other hand was rising.® In
this regard, the complementarity principle emerged exploring the complementary role
of both national and international criminal adjudication systems for the prosecution of
international crimes and to fight against impunity.

The recognition of the complementarity principle can be traced back from the
history of war crimes trial in Allied Tribunals after World War | where the allies
allowed Germany to prosecute the accused in German courts with a reservation of
setting aside the German verdicts under Article 228 of the Versailles Treaty.? Article
228 obliged the German government surrender the accused of war crimes to the
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Allies so that they could be tried by a special military tribunal at the international
level.™® The spirit of this Article implied the principle of complementarity in terms of
punishing the criminals when Germany failed to try them at national level and opened
the door of prosecution at the international forum.* Regarding the trial of war
criminals after the World War 1l there were again two tiers systems of adjudication
where major criminals were tried under International Military Tribunal (IMT) and
rest of them were tried by internal criminal jurisdiction.”> Though IMT and national
courts had different jurisdictions and tried different categories of crimes, the
complementarity principle came up at a balancing point of effective cooperation
between international and national criminal jurisdictions.™

The principle of complementarity was also reflected in the drafting history of
Genocide Convention' where it was found that even in respect to the establishment
of International tribunals most states claimed to exercise their own national criminal
jurisdictions first and international court would only have jurisdiction if the states had
failed to act.”

Finally, the principle of complementarity receives explicit recognition in the
Statute of International Criminal Court. In this regard, the draft history of
incorporation of this principle in the statute deserves attention. One of the important
problems that the drafters of the statute faced was the question of determining the
relationship between national and the newly emerged International Criminal Court.*
It was found that some of the delegations, though supported the establishment of
international criminal court, were unwilling to create an institution that could impinge
on national sovereignty.'” While stressing on the principle of complementarity, a
number of delegates argued that this principle should focus on the primacy of
domestic jurisdiction.’ It was suggested that the issue of complementarity and the
relationship between ICC and national courts should be scrutinised considering the
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issue of international judicial cooperation.” After a long debate on this issue, the
principle of complementarity secured its incorporation most significantly in the
preamble and Article 1. The Principle also spelled out in Articles 15, 17, 18, and 19
of the Rome Statute of the International Criminal Court.

3. The Principle of Complementarity: What It Entails?

The preamble of the Rome Statute states: “... the most serious crimes of concern to
the international community as a whole must not go unpunished and their effective
prosecution must be ensured by taking measures at the national level and by
enhancing international cooperation.”® It also adds: “the International Criminal Court
established under this Statute shall be complementary to national criminal
jurisdictions.”*

Furthermore, Article 1 of the Statute states that “An International Criminal Court
(‘the Court”) is hereby established. It shall be a permanent institution and shall have
the power to exercise its jurisdiction over persons for the most serious crimes of
international concern, as referred to in this Statute, and shall be complementary to
national criminal jurisdictions. The jurisdiction and functioning of the Court shall be

governed by the provisions of this Statute”.?

The preamble along with Article 1 entails the core aspect of the principle of
complementarity in international criminal law. It starts with the aim of fighting
against impunity of most serious crimes through effective prosecution at the national
level and with the help of international cooperation. These two tiers adjudication of
crimes reflect the complementary relationship between international criminal court
and national jurisdiction. The principle deals with how the court will function
emphasizing that crimes will be adjudicated primarily at the national jurisdiction and
if national jurisdiction is unwilling or unable to prosecute only then the ICC will
come into operation as a last resort of adjudication.? In this regard, it can be deduced
that the purpose of ICC is to supplement the domestic adjudication of international
crimes rather than supplant the domestic enforcement of international norms.

The reason behind the emphasis on domestic adjudication is obvious from the
fact that complementarity principle is more attuned with the sovereignty of the
states.” It also signifies the obligation of states to use their domestic forum with a
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view to punishing the violators of international law. In addition, the duplicative
reference of complementarity principle both in preamble and Article 1 also indicated
that such duplication reflected the desire of the states to uphold state sovereignty
from external influences.”® Being part of complementarity, on the other hand, the ICC
retains its power over irresponsible states that refuse the adjudication of heinous
international crimes.?” By taking two approaches simultaneously, complementarity
principle comes into a balancing point between sovereign right of national states and
international forum in terms of adjudication of crimes with the aim that no crime
should go unpunished.?

4. Rationale behind Complementarity Principle

The Rome Statute does not offer any definition of complementarity. As such, in order
to understand its nature and scope, the rational philosophy of the principle should be
properly appreciated. The following discussion shall reflect the rationality behind the
complementarity principle along with its contribution in the sphere of international
criminal law.

4.1 Sovereignty of States and Complementarity Principle

One of the most significant rationale of complementarity principle is the protection of
sovereignty of both State parties and third states.? Traditionally criminal jurisdiction
has been left to the national sphere and it was the unfettered prerogatives of sovereign
states to exercise criminal jurisdiction within the limits of public international law.®
This exercise of criminal jurisdiction also considered as the central aspect of
sovereignty itself.** International criminal law, while allowing individuals to avail
international forum of adjudication, has been trying for a major shift in this regard.*
However, the interest of the states is still prevalent and in most of the cases they
remain in uncompromising position to give up their sovereignty in favour of an
international tribunal.®
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It is apparent from the jurisdictional relationship of States with ICC that
consideration of sovereignty still has an influence over the functioning of ICC. The
permanent nature of newly established ICC also stipulates that states while
maintaining the sovereign prerogatives want to conduct the trail of criminals in
accordance with their legal basis and in the exceptional cases refer them to the
jurisdiction of 1CC.* States, in this regard, were also concerned on the fact that their
own nationals might be brought before the international tribunal without their consent
and to address this anxiety complementary principle emerged to assuage their
concerns.®

Another important factor that led to the adoption of complementarity principle is
that ICC does not have any retrospective jurisdiction rather it has only prospective
jurisdiction that extends only to future crimes. It is mentionable here that both
Nuremburg and Tokyo International Military tribunals as well as International
Criminal Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR) dealt with
crimes which were committed earlier to the establishment of these tribunals.® For
this reason, while establishing the ICC, states were more concerned on the ground
that they might lose their control in the hands of external forum.*” In this regard, with
a view to preserving their interest, states agreed to set up the international criminal
court on the ground of securing primacy of jurisdiction in the hands of sovereign
states and on their failure only international forums can come forward.® So it can be
argued that sovereign states still enjoy a substantial degree of control over the
jurisdictional issues.

4.2 Duty to Prosecute and Shared Responsibility

The Rome Statute does not confine itself only to the assertion of the ‘right” of the
states to exercise criminal jurisdiction at the national level rather it also refers to the
‘duty’ of every state (not limited to state parties) to exercise its criminal jurisdiction
over those responsible for international crimes.*® So exercising sovereign rights
carries a responsibility also. In this regard, the concept of ‘responsibility to protect’
refers that sovereign states are responsible for the protection of their people from
mass atrocities and this responsibility extends not only to their own people but also to
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the international community.*® With the change of time it is increasingly felt that
principle of non-interference in the domestic jurisdiction of the states cannot be
considered as a safeguarding obstacle behind which massive human rights violation
could occur with impunity. It has been argued that sovereignty is not merely a right
or power but a responsibility also.** The right to inviolability amounts to nothingness,
if the provision of rights safeguards is not ensured. “

The concept of sovereignty as responsibility is connected with the essence of
complementarity principle. The essence of complementarity principle lies on the fact
that it entails two tiers obligations on the states; firstly, by requiring the states on part
of their obligations to prosecute alleged perpetrators at the domestic level and
secondly, referring to an international prosecution in case when they failed to carry
out their duty to prosecute.® Thus, complementarity principle allowed the
prosecution at international level where national systems failed to take measures to
avoid impunity and prevent future crimes.*

Based on the discussion above it can be said that, complementarity principle
introduced a broader system of justice where the ICC and domestic courts
complement each other with their mutual efforts to institutionalize accountability for
mass crimes.* This wider system of justice implied that domestic jurisdictions and
ICC carry a shared responsibility in combating crimes and promoting international
criminal justice. The principle also serves another subtle role. The international
criminal law gets the incentives of the state mechanism through the domestic
enforcement.* In this way, it serves the interest of the international community at a
broader perspective by prosecuting international crimes effectively. It discourages the
culture of impunity and contributes to crimes deterrence.*’
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4.3 Protecting Rights of the Accused

The essence of complementarity principle also lies on the fact that international
criminal court relied on domestic adjudication of international crimes with the
expectation that human rights of the accused will be protected with due consideration
at the domestic court and this mandate got recognition in Articles 17-19 that defined
complementarity principle.®® According to Article 17*° principles of due process
recognized by international law will be the determining factors in judging the
willingness of the state to prosecute.™ The principle of due process while aiming to
protect the fair trial rights of the accused marked the unwillingness of the state where
a state overzealously prosecute the criminals without independent and impartial
proceedings along with unjustified delay that disregard the rights of the accused.* In
this regard, principle of complementarity comes into scenario on the ground that
when rights of the accused are denied at the domestic prosecution, international
criminal court has the right to reconsider the case that clearly demonstrates the
complementary relationship between domestic and international adjudication of
crimes.

4.4 Resource Constrain of the International Criminal Court

Coming to the practical underpinnings of the principle of complementarity, it is
submitted that since international criminal court has financial and infrastructural
limitations it would not be able to settle the wide number of cases committed in
various jurisdictions of the world.* It is alleged that due to resource constrain, the
Court is unable to widen its scope in terms of undertaking any effective action in
every case.>® In recent years, States parties have slightly increased their contribution
to the resources of ICC, however, the overall budget approach still continues to
negatively influence the ability of the ICC in prosecuting crimes.*

The resource constrain hampers the investigations of current as well as previous
cases while creating unnecessary delay and backlog in settling cases. Such capacity
crisis of ICC driven by resource constrain raises questions about the effectiveness as
well as legitimacy of the ICC in dealing with crimes where the intervention of ICC is
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warranted.® While addressing this practical impediment of lack of adequate
resources, Rome Statue establishes a network of courts both at national and
international levels that reflect complementarity scheme of prosecution of crimes.

4.5 Effective Prosecution at the Domestic Level

Another feature of complementarity principle addresses the effectiveness of domestic
prosecution. It is argued that collection of evidence and witnesses are key factors to
ensure effective prosecution and domestic courts are in a better position to facilitate
the functioning of the courts proceedings.*® It is also obvious that trials conducted
closer to the place of occurrence have inherent practical and expressive value.*’ In
addition, the educational value of a trial is lost when it is conducted far from the
country of accused.”® In case of domestic prosecution, it is more probable that the
people at large will get the opportunity to identify the accused and denounce his
criminal behaviour that also serves the purpose of criminal justice.

5. Challenges and Weaknesses of Complementarity Principle

As discussed above, we have seen the rationale of the principle of complementarity
which actually reflects the strength of the principle upon which the principle is
premised. However, this principle also has some limitations which deserve to be
discussed in order to assess its competency in the context of international criminal
law discourse.

Though it has been found that one of the rationale of complementarity principle
implies about a right of the accused to be prosecuted by domestic authorities and tried
before a domestic court, however, this is not an established right.59 It was held in the
decision of the Appeals of the ICTY in the Tadic Interlocutory Appeal on
Jurisdiction® where the Chamber rejected the right of appellant to be tried by
national courts under national laws.” It also added that under the ICTY’s statutory
framework the transfer of jurisdiction to an international tribunal did not violate any
right of the accused.®
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5.1 Domestic Prosecution of International Crimes: Is It Really Effective?

As it has been observed earlier that complementarity principle refers the primacy of
domestic court in terms of prosecuting international crimes, but the question still
remains how far the domestic court is effective to adjudicate crimes of international
nature? It has been argued that in relation to international crimes particularly of war
crimes and crimes against humanity state is often heavily involved as a perpetrator
and in most of the cases these crimes are left unprosecuted.®® Domestic courts while
facing with societal and political tensions along with a fear of antagonizing patriotic
sentiments or vested political interests often face challenges to ensure fair and
efficient system of adjudication of crimes.®

In this regard, the failures of the Leipzig Trials in the aftermath of First World
War are worth mentionable.®® The resulting consequence of this type of domestic trial
is that courts of the opponent state or the party may come down heavily on war
criminals depriving their procedural rights.® Another significant point is that
restrictive definition of ICC crimes in implementing (national) law may weaken the
mandate the ICC Statute. There may be some states who could not make their
implementing laws similar to the content of the crimes of ICC statute.®” This lack of
criminalization in national criminal laws might affect the admissibility of a case
before the court and it can also lighten the credibility of investigation proceedings
compromising the procedural fairness of international criminal justice system.

Another challenging issue grounded on the fact that with a view to ensuring
effective prosecution at the domestic level, the state concerned must establish its
criminal justice system with tangible capacity that would be able to deal with ICC
crimes rendering international justice.®® In addition, since there is no established
monitoring mechanism for assessing the effectiveness of the domestic prosecution,
there remains a challenge whether there are genuine attempts at conviction or
domestic prosecution is held only to avert justice.”
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5.2 Limited Scope of Intervention by International Forum

With a view to addressing the legal stalemates arising out of domestic courts, the
intervention of the ICC or other tribunals is inevitable. But if we look back to the
principle of complementarity, it is found that the ICC has limited scope of
intervention since the principle emphasized mostly on domestic courts and referred
international forum as a last resort. It is true that state has a duty to exercise its
criminal jurisdiction over those responsible for international crimes but the very
establishment of ICC indicates that there is deplorable gap between duty and
practice.” In addition, the nature of international crimes suggests that these crimes
violate the rules of customary international law that reflect the values of international
community as a whole and to repress those crimes there exists a universal interest
which can arguably be better served by the international court.” Complementarity
principle, in this regard, while preserving and protecting domestic jurisdiction against
ICC intervention failed to respond the aforesaid universal interest.

The limited scope of intervention also lies on the fact that the jurisdiction and
functioning of ICC is contingent on the shortcomings or failures of domestic
jurisdictions that means ICC comes into scenario only where the domestic system
does not function properly. This contingency makes the ICC a mere watchdog body
with the task of overseeing the genuinity of domestic adjudications’™ and the role of
ICC as a separate distinct forum of prosecution is compromised. The complementary
relationship between the ICC and states also suggests that in cases where the ICC
does have jurisdiction it has to rely on national authorities in terms of collecting
evidences and taking enforcement measures.” In fact, the drafting history of ICC
Statute also revealed that while establishing an international court the emphasis was
mostly to complement the existing national jurisdictions in criminal matters.”

5.3 Crisis of Implementing Law and Complementarity Principle

In order to be part of ICC’s cooperation regime as reflected by complementarity
principle, states parties to the Rome Statute are under an obligation to enact
implementing law at the national level. The rationality is that implementing law will
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demonstrate the state’s awareness in relation to its primary responsibility under
international law and to ensure accountability by prosecuting international crimes at
the national courts.” While maintaining this responsibility as well as giving effect to
complementarity principle, implementing law needs to incorporate provisions
comprising international crimes, the general principles of liability and the defences
found in the Rome statute.”” In addition, states desiring to avoid the jurisdiction of
ICC are required to undertake action by making implementing law as a result of the
operation of the complementarity principle.

However, in reality it has been observed that more than fifty percent of the state
parties to the Rome Statute do not have implementing legislation and States, those
have implementing laws, adopt variant approaches based on their own legal systems
and on their individual needs.” It is more than probable that states while emphasizing
on domestic legal systems would fail to confirm the international fair trial standards
including due process required by complementarity test of international criminal
law.® This variant approach of state practices in relation to implementing law also
widens the gap between ICC and national courts which goes against the spirit of
complementarity principle. In addition, there remains a danger that absence of
implementing laws or diverse approaches of implementing laws at national level
might not be able to confirm the international community’s standards of the best form
of criminal justice.®

In addition to the limitations as discussed above, there remains also a possible
danger that failure to exclude the provisions of amnesties and pardons for
international crimes in the implementing legislation might undermine the essence of
complementarity principle.®

6. Effectiveness of International Criminal Law and Justification for
Complementarity

It is undeniable that effectiveness of international criminal law depends upon its
implementation by prosecuting international crimes.® Although the roots of criminal
prosecutions are found in the 17" and 18™ Century but international criminal law

™ Frederic Megret, “Too much of a good thing? Implementation and use of Complementarity’ in Carsten
Stahn and Mohamed M. ElZeidy (eds), The International Criminal Court and Complementarity:
From theory to Practice (Cambridge University Press 2011) 361-390.

7 Bekou (n 30) 839.

" ibid.

™ ibid.

& Megret (n 76) 373.

* ibid 363.

® Simon M. Meisenberg, ‘Complying with Complementarity? The Cambodian implementation of the
Rome Statue of the International Criminal Court’ (2015), 5(1) Asian Journal of International Law
123, 139.
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started to expand its scope after the adoption of Rome Statute.** The Rome Statue
while establishing ICC, a governing body of international criminal law, describes the
ultimate goal of international criminal law that is to end impunity for perpetrators of
international crimes.® As it has been observed that though criminal prosecutions
were conducted at the state level from long times ago, however, those prosecutions
were subjected to serious criticisms from different corners that prompted to the
establishment of ICC.% In this regard, determination of suitable forum of prosecution
of crimes became necessary because there were two forums one was in the national
level and other in the newly established international forum. Here lies the delicate
problem and the principle of complementarity came forward to respond in this regard.
In order to address this delicate relationship, the position of complementarity
principle is found to be paradoxical® and it is also apparent from the strength and
weaknesses of the principle as discussed above.

The paradox is marked on the ground that complementarity principle has been
traditionally used to defend specific interest both in international and national
levels.® In the national level states applied this principle defensively in order to limit
the engagement of ICC and to protect domestic jurisdiction while emphasizing more
on the strict primacy of domestic adjudication of crimes.®® On the other hand, with a
view to overcoming its own deficiencies such as lack of enforcement power and
limited capacity, ICC treated complementarity principle as a protective tool.”

It is also noticeable that in the initial stage of ICC, effectiveness of prosecution,
by virtue of complementarity principle, was understood in the sense of strict
prioritization of domestic jurisdiction and at the same time the absence of cases
before the ICC was regarded as a major success.” Here, the position of
complementarity principle is criticized on the ground that a systematic deference to
domestic proceedings may undermine the shared responsibility of states and ICC in
terms of ensuring effective and expeditious justice.”” However, it can fairly be
assumed that the justification of complementarity principle based on effectiveness,
though faces criticism, is still considered as an important tool of balancing strategy
between national sovereignty interests and International community interests.*

8 Sagib Jawad, ‘Objectiveness of International Criminal Law and Jurisdiction of ICC’ (2015), 3(3)
Sociology and Anthropology (2015) 3(3) 163-170 <http://www.hrpub.org/download/20150301/SA3-
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& Preamble to the Rome Statute of the International Criminal Court.

& Jawad (n 84) 163.

8 Stahn (n 45) 234.

& ibid.

& ibid.

% ibid 235.

% ibid 276.

% ibid 277.

% Zeidy (n 1) 889.



174 Dhaka University Law Journal, Vol. 32(2), 2021

7. Conclusion

The essentiality of complementary principle in relation to the effectiveness of
international criminal law, though not well established, cannot be ignored since it
portrays the practical difficulties of international crimes adjudication process. It
cannot be denied that this principle could be traced even long before the newly
expanded version of international criminal law but it is also true that the
complementarity regime still remains far from perfect.*

It is worthy to add that international criminal law, though, urged to create global
regime like ICC in order to guard against the abuse of sovereign powers®, the above
mentioned discussion suggested that it would have been impossible to establish an
effective ICC without the commitment of sovereign states. It is practical that the
tension between national and international forums of prosecution would be increased
if states are found to be reluctant to compromise their sovereign powers. Considering
this practicality, complementarity principle tried to ease the tension by categorizing
responsibilities at both national and international levels with a view to achieving a
common goal of ending impunity. The compromise by way of complementarity also
underscores the humanitarian interest along with maintaining of international peace
and security that receives prominence over any sovereign interests or interests of
international community.

In this regard, the suggestion of the Report of the Bureau on Complementarity (2010)
is worth mentioning that stresses on the enhancement of the capacity of national
jurisdictions to investigate and prosecute serious crimes of international concern
through the combined efforts of state parties, the ICC and other stakeholders
including international organizations and civil societies.®® Finally, it can be submitted
that amidst of the limitations of the ICC in the one hand and the fear of abusive
sovereign powers at the domestic level, on the other hand, the complementarity
principle might not be the panacea but it is also not the ‘pandora’s box’. The role of
this principle towards the effectiveness of international criminal law can hardly be
underestimated.

* ibid 969.
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